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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 
 

MAC CASE NO. 116 (I) / 2009 
 
 
 

 Sri Ram Kumar Sawra, aged 28 years ..................... Claimant 
 S/o Late Anand Sawra 
 R/o village – Durrung T.E., Singrijan Division,  

P.O. – Bindukuri, P.S. – Tezpur 
Dist. - Sonitpur 

 
 

-Versus- 
 
 
1.  Smt. Kalpana Devi Ray   ..................... Opp. Parties 
 W/o Sri Naginda Ray 

Village & P.O. – Bindukuri, P.S. – Tezpur 
Dist. - Sonitpur 

 (Owner of Vehicle No. AS-01J-7248 (Truck)) 
 
2. Md. Azizul Rahman,  
 S/o Late Ali Ahmed 
 R/o Village & P.O. – Bindukuri, P.S. – Tezpur 
  Dist. - Sonitpur 
 (Driver of Vehicle No. AS-01J-7248 (Truck))  
 
3. Ram Kumar Sawra (Claimant),  
 (Driver of Vehicle No. AS-12F-4399 (Santro Xing)) 
  
4. The New India Assurance Co. Ltd., 
 (Insurer of Vehicle No. AS-01J-7248 (Truck)) 
 vide policy No. 530704/31/07/02/00004539 
 valid upto 22-11-2008 
  
5. The Bajaj Allianz General Insurance Co. Ltd., 
 (Insurer of Vehicle No. AS-12F-4399 (Santro Xing)) 
 vide policy No. OG-09-2437-1801-00000431 
 Cover Note No. BZ0800889199 valid upto 29-09-2009 
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ADVOCATE WHO APPEARS 
 
 

For the claimant   :- Sri. A. Bhuyan, Advocate 
 

For the Opp No. 1 & 2  :-  Sri. Swapn Basak, Advocate 
 

For the Opp No. 3  :-  Niva Rahman, Advocate 
 

For the Opp No. 4  :-  Sri. Promod Sarmah, Advocate 
 

For the Opp No. 5  :-  Sri. S.K. Shing, Advocate 
 

 
 

Date of Argument  :- 29-04-2016 
 

Date of Judgment  :- 16-05-2016 
 
 
 

J U D G E M E N T 
 
 

  This is a petition filed u/s 166 of MV Act. 

 
  Brief facts of the case is that – 

 
  On 02-11-2008 the claimant being the driver, Sri Ganju Nayak 

(since deceased) with one Sri Birbal Nayak went to B.P. Tiniali through vehicle 

No. AS-12F-4399 (Santro Xing car) to receive his employer who had come from 

Karnataka along with a group of NCC students of Bindukuri High School. On 

coming back, apart from claimant four other persons boarded in the vehicle. The 

owner of the vehicle was sitting on the front seat along with the claimant. The 

car was moving in a normal speed and was on the left side of the road. When 

the vehicle reached near Bindukuri (FCI) Railway crossing at about 9:15 PM, the 

Santro Xing Car in which the claimant was driving dashed against a Truck 

bearing Regd. No. AS-01J-7248 which was parked on the wrong side of the 

public road. The accident took place due to gross negligence and carelessness of 

the driver of the said truck as it was parked in the wrong side of the public place 

and its parking light were off. The claimant could not able to spot the Truck due 

to focus of the headlights of the vehicle coming from opposite directions and hit 
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the said truck on the front side. As a result of the said accident, the claimant 

sustained grievous injury on various part of the body including head injury, 

fracture mandible and jaw and dislocation of heap joint. The owner of the car 

Ganju Nayak (since deceased) died at the spot. The other occupants of the car 

also sustained grievous injuries on their persons. Immediately after the accident, 

the claimant was admitted at Kanaklata Civil Hospital, Tezpur by local people, but 

due to the seriousness of the injuries, he was shifted to Skylark Hospital and 

Research Centre, Tezpur for better treatment on the very next day. The claimant 

stayed there as an indoor patient for 10 days. After some improvement, the 

claimant was discharged from the hospital on 13-11-2008. But the claimant is not 

yet fully recovered and till now he cannot walk and chew food properly. So, he is 

still under treatment. The claimant being the driver of owner (since deceased) 

used to earn Rs. 3,000/- per month plus free fooding. But after the accident, the 

claimant was unable to work as earlier. The claimant being sole bread earner of 

his family, his family members are facing severe hardship due to financial 

constrain. Hence, he filed this case.  

 
   All the Opp. Parties filing their respective WS to contest the case. 

 
    The OP No. 1 & 2 by their WS contesting the case inter-alia 

stating that the vehicle was duly insured with the OP No. 4 i.e. the New India 

Assurance Co. Ltd. under the valid insurance policy with valid vehicular 

documents. Though the Ops admitted that the said Truck was owned by OP No. 

1, but it is denied that OP No. 2 was the driver of the said Truck, because the 

Truck was stationary one and was standing on the extreme left side of the road 

for some repairing works. If any accident had occurred, then the same was solely 

due to fault, failure and rash and negligent driving of the part of the driver of the 

Santro Xing Car, who either failed to apply breaks in due time due to his 

unmanageable high speed and so the question of any rash and negligent act on 

his part does not arise at all.  

 
    The OP No. 3 in his WS admitted that he was the driver of Santro 

Xing Car and at the relevant time he proceeded towards Bindukuri with full 

passengers, where he drove the car in slow speed on his own side and when the 

vehicle reached near the Bindukuri FCI by crossing the railway line, the vehicle 
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dashed against a Truck, which was parked on the wrong side of the road. As a 

result of the accident, all the occupants including him sustained grievous injury 

on their persons. The answering OP further submitted that the accident occurred 

due to wrong parking of the Truck at the wrong side without lighting their 

parking light for which the driver of the Santro Xing (OP No.3) could not be able 

to spot the standing car. The answering OP further stated that he had a valid D/L 

at the relevant time of accident vide D/L No. 32922 / S / P, issued by DTO, 

Sonitpur w.e.f. 02-07-2003 to 05-02-2010 with valid insurance with the OP No. 5 

i.e. the Bajaj Allianz General Ins. Co. Ltd..    

 
  The WS filed by OP No. 4 i.e. the New India Assurance Co. Ltd. 

has contested and controverting all the averments made in the claim petition, 

inter-alia, stating that the claim petition is not maintainable and tenable in its 

present form as well as under the Law, the claim is bad for non-disclosure of 

materials facts. The Truck was insured with the answering OP. The answering OP 

further submitted that the alleged accident took place due to gross negligence of 

the driver of the Sanstro Xing car as the said vehicle dashed against the Truck, 

which was parked on the road side, and that had the vehicle was driven by the 

driver carefully and in moderate speed, the accident would not have occurred. 

The answering OP further submitted if the claimant is entitled for any 

compensation that has to be compensated by the OP No. 1 and 3.  

 
    The WS filed by OP No. 5, the Bajaj Allianz General Insurance Co. 

Ltd. contested the case inter-alia stating that the claim is not maintainable in the 

present form for two reasons; firstly, the claimant is himself driver of the Santro 

Car and the Hon’ble Tribunal created u/s 165 of the MV Act is mean for 

determination of compensation in respect of accident involving the death of, or 

bodily injury to, person arising out of use of the car, or damage to any property 

of a 3rd party so arising, or both, and therefore, the death of the owner or injury 

of the driver cannot prove any ground for his legal heirs to lodge a claim before 

the Tribunal at best, be impleaded in the place of deceased owner in a case 

arising for death or bodily injury or claim relating to property damage of any 3rd 

party or not otherwise. Secondly, Pre-requisite for maintainability of a claim u/s 

166 (1) of MV Act, 1988 is pleading and prove of negligence, but there is no 
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pleading in regard to negligence of the part of the driver / owner of the Santro 

Xing and even if made shall lead to nowhere. However, this answering OP has 

admitted the interest of injured in the vehicle of Santro Xing was covered at the 

material time under the valid insurance. The answering OP further denied on the 

allegations on the grounds, inter-alia that the OP No. 3 did not possess valid D/L 

at the relevant time and that the owner handed over the possession of the 

vehicle to the said driver by contravening the provision of MV Act. The claim is 

bad for non-compliance of u/s 134 (C) and 158 (6) of the MV Act. The answering 

OP does not admit the allegation regarding the manner in which the accident 

took place and as such, the answering OP demanded production of police record 

of Tezpur P.S. case No. 926 / 2008 dated 06-11-2008 to throw light on the 

manner and actual fact of the accident and not confined to either Form 54 or 

extract of GD Entry. Under such circumstances, the answering OP prayed to 

dismiss the claim petition. 

 
  Upon hearing and pleadings of parties and pleadings, issues are 

framed as follows :- 

ISSUES 

 
1. Whether the alleged accident took place due to rash and negligent 

driving of the driver of vehicle No. AS-01J-7248 (Truck) or the driver 

of the vehicle bearing No. AS-12F-4399 (Santro Xing Car) or whether 

both the drivers are equally responsible for the accident ? 

 
2. Whether the claimant is entitled to get any compensation and if yes, 

to what will be the quantum of compensation and by which of the 

respondents, this amount shall be paid ? 

 
  To substantiate the case, the claimant examined two witnesses 

including himself. Though OP did not adduce any evidence, but they duly cross 

examined the claimant’s witnesses. 

 
  I have also heard arguments, put forwarded by both parties. 
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  To arrive at a judicial decision, let me appreciate the evidence on 

record.  

 
ISSUE NO. 1  

 
  Examined claimant Sri Ram Kumar Sawra as CW-1 stated that on 

02-11-2008 in the afternoon, the wife of his employer Smt. Harimati Nayak told 

him to pick up her husband and few others from BP  Tiniali at about 8:30 PM 

with their Santro Car. Accordingly, he along with their servant Sri Birbal Nayak 

went to BP Tiniali by driving Santro Xing car to receive his employer who had 

come from Karnataka after attending a NCC Camp at Karnataka. His employer Sri 

Ganju Nayak was sitting on the front seat along with him and three persons in 

the rear seat. When the vehicle reached near Bindukuri (FCI) Railway crossing at 

about 9:15 PM, the Santro Xing Car dashed against a Truck bearing Regd. No. 

AS-01J-7248, which was parked on the wrong side of the public road, of which 

parking light were off. The claimant could not able to spot the Truck due to focus 

of the headlights of the vehicle coming from opposite directions and hit the said 

truck on the front side. As a result of the said accident, the claimant sustained 

grievous injury on various part of the body including head injury, fracture 

mandible and jaw and dislocation of heap joint. The owner of the car Ganju 

Nayak (since deceased) died at the spot. The other occupants of the car also 

sustained grievous injuries on their persons. Immediately after the accident, the 

claimant was admitted at Kanaklata Civil Hospital, Tezpur by local people, but 

due to the seriousness of the injuries, he was shifted to Skylark Hospital and 

Research Centre, Tezpur for better treatment on the very next day. The claimant 

stayed there as an indoor patient for 10 days. After some improvement, the 

claimant was discharged from the hospital on 13-11-2008. But the claimant is not 

yet fully recovered and till now he cannot walk and chew food properly. So, he is 

still under treatment. He had incurred an expenditure of more than Rs. 50,000/- 

for treatment during his bed ridden period of three months. The claimant being 

the driver of owner (since deceased) used to earn Rs. 3,000/- per month plus 

free fooding. But after the accident, the claimant was unable to work as earlier. 

The claimant being sole bread earner of his family, his family members are facing 
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severe hardship due to financial constrain. Hence, he filed this case for 

compensation of Rs. 3 Lacs. 

 
  To substantiate his case, he exhibits the following documents :- 

 
Ext. 1  : is the Form 54 

Ext. 2 : is Police report 

Ext. 3  : is FIR and Ejahar (4 page) 

Ext. 4 : is injury report  (in two page) 

Ext. 5 : is Discharge certificate of KCH, Tezpur  

Ext. 6 : is Discharge certificate of Skylark Hospital, 

Tezpur (in 5 page) 

Ext. 7(1) to 7(5) : are prescriptions of Skylark Hospital, Tezpur 

(in 5 page)  

Ext. 8(1) to 8(5) : are reports (Blood, X-ray and CT Scan) (in 5 

page)  

Ext. 9 : is bill of Skylark Hospital, Tezpur worth of 

Rs. 16,014/- 

  
   Though he has been exposed to long cross examination, except 

giving many suggestions, the evidence as to due to rash and negligent driving of 

the driver of the offending vehicles, the aforesaid accident took place where 

claimant sustained injury has remained unchallenged. Rather, in cross 

examinations, he admitted that the accident occurred due to wrong parking of 

standing Truck.  

 
    Similarly, the exhibited documents exhibited by the CW-1 are also 

remained unchallenged.  

 
    Supporting the evidence of Claimant, the eye witness and one of 

the injured of the aforesaid Santro Xing car, Sri Jagat Sawra stated that at the 

relevant time after getting down from a bus at BP Tiniali, they boarded at the 

Santro Car with their teacher Sri Ganju Nayak and proceeded towards their 

home. He was sitting on the rear seat of the vehicle along with his friends Biju 

Sing Karmakar and Birbal Nayak. The vehicle was moving at a normal speed. 
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When the vehicle reached near Bindukuri (FCI) Railway crossing at about 9:15 

PM, the Santro Xing Car dashed against a Truck bearing Regd. No. AS-01J-7248, 

which was parked on the wrong side of the public road. The accident took place 

due to gross negligence and carelessness of the driver of the said truck as it was 

parked in the wrong side of the public road and without any barricade and sign 

putting parking light off. As such, the claimant could not able to spot the Truck 

due to focus of the headlights of the vehicle coming from opposite directions and 

hit the said truck on the front side. As a result of the said accident, the claimant 

sustained grievous injury and their teacher Sri Ganju Nayak died on the spot. The 

driver was shifted to KCH, Tezpur and later on removed to Skylark Hospital and 

Research Center and treated there for several days as an indoor patient. 

 
    Though he was exposed to long cross examination, but evidence 

as to his presence in one of the offending vehicle i.e. in Santro Xing and had 

seen the incident has remained unchallenged.  

 
   Ld. Counsel for OP No. 4, New India Assurance Company Ltd. 

submitted that since the accident has occurred due to composite negligence of 

both the vehicles, so, whatever compensation may be awarded that has to be 

borne by both the vehicles including the respective insurance company. 

 
    To fortify his argument, Ld. Counsel for OP No. 4, New India 

Assurance Company Ltd. cited a case law, reported in 2009 (81) AIC 194 

(SC), Rajrani and Ors. –versus– Oriental Insurance Co. Ltd., where it was 

held in case of contributory negligence, in the said case the deceased was driving 

a car, which is collided with the Truck parked in the middle of the road……. The 

claimant’s contentions that lights of the Truck were not on and Truck could be 

sighted at the last moment because or other vehicle coming from opposite 

direction. So it was held contributory negligence on the part of the deceased to 

the extent of 50%.  

 
    It has been held in Minu Ben Mehta –versus- Balakrishna Narayan 

(Supra), the Hon’ble Apex Court held that “in the case of motor accident, the 

owner is liable for negligence, and on prove of vicarious liability for the act for his 

servant or proof of negligence is necessary and before the owner and the insurer 
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company could be held to be liable for payment of compensation in a motor 

accident case.” 

 
    Here in the present case, the claimant is a driver of the vehicle, 

which he drove at the relevant time. The evidence transpires that the accident 

occurred due to two reasons –  

 
    (A) The Truck was parked on the wrong side of the road without 

barricade around it with its parking light off, and meanwhile, the moving Santro 

Xing Car lost sight of the said parked Truck due to passing of fast of another 

unidentified vehicle, the driver of which did not apply dipper, let to sudden 

invisibility of the parked Truck aforementioned, took the driver of the Santro car 

resulting in dashing against the parked Truck, head on. From the Ext. 5 – the 

certified copy of the Charge sheet, it appears that after investigation, the 

Investigated Officer having found prima-facie case, submitted Charge Sheet u/s 

279 / 337 / 338 / 304 (A) / 427 IPC against the both the vehicles namely OP No. 

3 and 4 in connection with Tezpur PS Case No. 926 / 2008. In the aforesaid back 

drop of the accident, which occurred during the night hours that too during the 

winter season in the month of November, the fault of the Stationary Truck is 

found not maintaining the required precaution, as to indicator lights, without 

even barricade being raised, when keeping parked on the wrong side of the road 

to indicate prominently to the other moving vehicle to averred any inevitable 

accident cannot be ruled out.  

 
    (B) At the same time, the Santro car was not being driven with 

due care and caution to averred such an accident during night hours, in 

particularly in winter season, as prudentment would have certainly maintained in 

that situation.  

 
    Therefore, the root cause of the accident can conclusively be 

attributed to the rash and negligent driving of the both the vehicles, namely, the 

Truck bearing Regd. No. AS-01J-7248 and the Santro Car being Regd. No. AS-

12F-4399. Therefore, we can easily assess that the accident took place due to 

equal negligence of both the vehicles. So, considering the facts and 
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circumstances, leading to commission of accident, it comes to conclusion that 

negligence apportion in ratio to 50 is to 50%.  

 
    In view of the aforesaid reasons as detail discuss herein before, it 

comes to conclusion that due to equal contributory negligence of both the 

vehicles being No. AS-01J-7248 (Truck) and the AS-12F-4399 (Santro Car), the 

accident took place. So, the owner and the insurer (with valid insurance) are 

liable to pay equal compensation whatever compensation may be awarded.  

 
    Accordingly the Issue No. 1 is decided.     

 
ISSUE NO. 2  

 
  In regard to Issue No. 2, it has already been decided that due to 

equal negligence of both the vehicles being No. AS-01J-7248 (Truck) and the AS-

12F-4399 (Santro Car), the accident took place, so, the owner or the insurer (if 

they have valid insurance) are liable to pay equal compensation whatever may 

be awarded. From the case record, it appears that due to accident, the claimant 

has suffered grievous injury on various part of the body, including head injury, 

fracture of mendable and jaws and dislocation of left hip joint. The stereo type 

evidence of the claimant is also such.  

 
  Now the question come, as to what will be just and reasonable 

amount of compensation the claimant is entitled to get. 

 
  A perusal of the claim petition, it appears that the claimant has 

filed this case for compensation of Rs. 3,00,000/-. Though in the claim petition, 

claimant stated that he was suffering from severe injury in the accident, but 

claimant fails to show any such believable valid documents before the court.    

Ext. 5 – the discharge certificate issued by Kanaklata Civil Hospital shows that, 

he was admitted there on 02-11-2008 and discharged on 03-11-2008 for fracture 

of left jaw. So, he was recommended for taking treatment at GMCH. Ext. 6 

shows that he has taken treatment by admitting at Skylark Hospital and Research 

Centre, Tezpur on 03-11-2008 and discharged on 13-11-2008 for treatment of 

fracture of mendable and hip joint. Ext. 8(3) X-report shows that he was 

suffering from dislocation of left hip joint and Ext. 8(4) shows that he was 
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suffering from fracture of mendable. Ext. 8(5) shows that he was diagnosis for 

Ethmoidl Sinusitis. These are the only documents, which show that he was 

suffering from fracture injury according to u/s 320 of the IPC. Therefore, we can 

easily sum up that the claimant was suffering from fracture injury only. 

 
    Since there is no evidence as to any permanent physical disability 

due to accident, so, this case can be considered only for compensation of 

grievous injury only.  

 
  Accordingly guideline provided by the Hon’ble Supreme Court in 

Raj Kumar -Vs- Ajay Kumar decided on 10-10-2011 vide Manu / SC / 1018 / 

2010, the general principle for computation of compensation of injury case is 

adopted here as follows :- 

 
  In regard to pecuniary damages, i.e., general damage in the claim 

petition and the claimant stated that he has been continuous treatment till the 

date of filing of the case. But, the claimant fails to show any documents to prove 

that he has been taken treatment continuously from the date of accident till the 

filing of the case. Neither, he has prove that he has been taken treatment 

continuously for the ailment of any physical disability. 

 
    The claimant has produced some cash memos amounting to 

Rs.16,014/- for his treatment. However, in considering the gravity of the injury, it 

cannot be ruled out that he has expended not less than Rs. 40,000/- for the 

treatment. It may be noted that the OP has not challenged the aforesaid cash 

memos in any means. The claimant has failed to produce any documents to 

show that he has been continuously treated from the date of accident till the 

date of filing of the case. However, in considering the evidence and materials 

available on record, we can presume that the injured has continuously taken 

treatment for 12 days (in total) and further presume that he required to take rest 

for another 3 (three) months due to his fracture injury. Whatever it may be, the 

claimant is a man of 28 years, so definitely he has to suffering for more than 

three months due to injury and other ailment sustained in the accident. The 

claimant stated in the petition that his monthly income is Rs. 3,000/- per month. 

An able bodied man of 28 years can easily earn Rs. 3,000/- per month, that 
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cannot be undisputable.  So, loss of income due to the accident can be computed 

for Rs. 3,000/- x 3 = Rs. 9,000/-. Considering the gravity of the injury, we can 

presume that the claimant must have been accompanied by an attendant during 

period of treatment. So, as a cost of attendance, we may awarded Rs. 6,000/- 

for the period of treatment. For the cost of transportation during the treatment, 

we may award Rs. 6,000/-. So, total pecuniary damage comes to Rs. 61,000/-. 

 
  In regard to non-pecuniary damages, it has already stated that 

due to injury, the claimant has definitely suffered. So, in the head of pain and 

suffering, I think an amount of Rs. 10,000/-, and loss of amenities is assessed to 

Rs. 10,000/- are reasonable. So, total non-pecuniary damage comes to Rs. 

20,000/-. Therefore, total compensation comes to Rs. 61,000/- + Rs. 20,000/- 

= 81,000/-. 

 
O R D E R 

 
  In the result, the claimant’s petition is allowed, awarding Rs. 

81,000/- (Rupees eighty one thousand) only with interest thereon @ 6 % per 

annum from the date of filling of the petition, i.e. on 26-03-2009 till full and final 

realisation. The OP No. 4, New India Assurance Co. Ltd. and OP No. 5 Bajaj 

Allianz General Insurance Co. Ltd. are directed to make payment of the aforesaid 

amount within a period of 30 days by away of account payee cheque in name of 

claimant in equal share i.e. Rs. 40,500/-(Rupees forty thousand five hundred) 

only each. Failing which, the OP No. 4 and 5 shall be liable to pay future interest 

at the same rate from the date of filling of the claim petition till full and final 

realisation.   

 
    Given under my hand and seal on this 16th day of May, 2016. 

 
 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 


